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STATEMENT OF THE CASE

Nature of the Case
Andrey Sergeyevich Yermola appeals from his judgment of conviction for
misdemeanor false imprisonment, felony concealment of evidence, and misdemeanor
possession of drug paraphernalia. Mr. Yermola was convicted following a jury trial and
the district court imposed unified sentences of four years, with one and one-half years
fixed for the felony and 180 days for the misdemeanors. Mr. Yermola now appeals, and
he asserts that there is insufficient evidence to support the felony concealment of
charge.

Statement of the Facts and Course of Proceedings
Margarita Yermola married Mr. Yermola in October 2010. (Tr., p.218, Ls.6-7.)
She separated from him in July 2012, and was filing for divorce. (Tr., p.218, Ls.8-20.)
On January 8, 2013, Ms. Yermola was working at the Sacred Heart Medical Center in
Spokane, Washington, and was contacted by Mr. Yermola.

(Tr., p.220, Ls.2-18.)

According to Ms. Yermola, Mr. Yermola drove up in a red Subaru with one of his friends;
she got into the front seat, and they drove off. (Tr., p.223, L.2 - p.224, L.4.)
They stopped at Mr. Yermola's friend's residence; and the friend went into his
residence to get his cell phone. (Tr., p.224, Ls.13-24.) At this point, Mr. Yermola asked
to use Ms. Yermola's cell phone, and she gave it to him.

(Tr., p.225, Ls.1-8.)

Mr. Yermola's friend came back, and they all drove back to Sacred Heart. (Tr., p.225,
Ls.15-25.)
According to Ms. Yermola, Mr. Yermola started going through the contacts in her
phone, and she demanded the phone back. (Tr., p.226, Ls.1-7.) The two of them got
1

into an argument, and

friend left.

(Tr., p.226, Ls.10-1

)

Then, according to

Ms. Yermola, Mr. Yermola refused to return the phone or allow her to leave the vehicle.
(Tr., p.226, Ls.22-25.)
Ms. Yermola testified that Mr. Yermola then "sped off and was driving crazy."
(Tr., p.227, Ls.15-18.) She testified that Mr. Yermola drove nearly 90 miles per hour,
and she could not exit the vehicle because it was moving too quickly. (Tr., p.235, Ls.420.) Ms. Yermola had a work phone with her and tried to call 911. (Tr., p.236, Ls.3-14.)
Mr. Yermola then briefly stopped in the parking lot of a casino but suddenly drove
off. (Tr., p.237, Ls.3-6.) Then, according to Ms. Yermola, Mr. Yermola stopped on the
of the road, pulled out a gun and wiped it down with
14.)

(Tr., p.242, Ls.5-

threw it into the snow and drove back to the casino. (Tr., p.243, Ls.19-22.)

The two of them got into another argument, and Mr. Yermola eventually threw her cell
phone into a pond and walked inside the casino. (Tr., p.245, Ls.1-9.) Ms. Yermola then
contacted a casino security guard. (Tr., p.245, Ls.16-17.) According to Ms. Yermola,
Mr. Yermola was saying things such as, "do you remember what you said until death do
us part," and, "the louder you cry, the faster I am going to go." (Tr., p.246, Ls.2-6.)
Deputy Sheriff Jason Shaw responded to the casino and contacted members of
the North Idaho Violence Crime Task Force as well as Deputy Alana Hunt. (Tr., p.107,
Ls.5-24.)

He followed Deputy Hunt and Ms. Yermola to a bridge that goes over

Highway 95 and from there utilized his dog to search for evidence. (Tr., p.113, L.16 p.114, L.2.)
The dog alerted to a handgun.

(Tr., p.114, Ls.10-14.)

Once the gun was

recovered, Deputy Shaw went back to the parking lot of the casino, where the dog went
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out into a marshy area and alerted to a cell phone. (Tr., p.11

) Deputy Hunt

gave the phone to Ms. Yermola. (Tr., p.150, Ls.16-17.)
Deputy Hunt then searched the red Subaru. (Tr., p.152,

13-18.) She found a

sweater, several glass and plastic tubes, a prescription bottle displaying Mr. Yermola's
name, and a baggie and a straw which both contained a little white powder. (Tr., p.159,

L.22- p.160, L.7; p.177, L.11
found in the trunk.

~

p.178, L13.) Mail displaying Mr. Yermo!a's name was

(Tr., p.180, Ls.3-8.)

Deputy Hunt testified that drugs can be

ingested through items such as straws and tubes. (Tr., p.194, Ls.6-18.)
Travis Woodruff testified that the gun found was his and that it had been stolen
on November 12, 2012. (Tr., p.103, Ls.7-10.) A friend of Mr. Yermola's testified that
they took a trip to Sacramento from November 9-12, 2012. (Tr., p.281, Ls.1-11.)
Mr. Yermola was charged with second degree kidnapping, unlawful possession
of a firearm, grand theft by possession of stolen property, two counts of concealment of
evidence, and possession of drug paraphernalia.

(R., pp.87-88; 105.)

The State

subsequently amended the kidnapping charge to misdemeanor false imprisonment and
dismissed one count of concealment of evidence. (R., p.238.)
The district court dismissed the unlawful possession of a firearm charge after it
concluded that the State failed to present evidence that Mr. Yermola was a convicted
felon who could not possess a firearm.

(Tr., p.288, Ls.13-21.)

The jury acquitted

Mr. Yermola of the grand theft charge. (Tr., p.345, Ls.5-16.) Thus, he was found guilty
only of misdemeanor false imprisonment, felony concealment of evidence, and
misdemeanor possession of drug paraphernalia. (Tr., p.345, Ls.5-16.)
Mr. Yermola filed a motion for acquittal, asserting a lack of evidence as to each
of the charges. (R., pp.369; 354.) The district court denied the motion. (R., p.383.)
3

The district court imposed a unified

of four years, with one

fixed, for the felony, and 180 days, with 180 days of
misdemeanors. (Tr., p.379, L.11

it for

one-half
, on the

p.380, L.16.) Mr. Yermola appealed. (R., p.398.)

He asserts that there is insufficient evidence to support his conviction for felony
concealment of evidence.

4

ISSUE
insufficient evidence to support the conviction for felony concealment of
Is
evidence?

5

ARGUMENT
There is Insufficient Evidence To Support The Conviction For Felony Concealment Of
Evidence

A.

Introduction
Because there is no evidence in there the record that the items concealed would

tend to demonstrate the commission of a felony, Mr. Yermola's conviction or felony
concealment of evidence must be vacated.

B.

There is Insufficient Evidence To
Concealment Of Evidence

Support The

Conviction

For Felony

Idaho Criminal Rule 29 provides that when a verdict of guilty is returned, the
court, on motion of the defendant, shall order the entry of a judgment of acquittal if the
evidence is insufficient to sustain a conviction of the offense. The test applied when
reviewing the district court's ruling on a motion for judgment of acquittal is to determine
whether the evidence was sufficient to sustain a conviction of the crime charged.

State v. Fields, 127 Idaho 904, 912-13 (1995). When reviewing the sufficiency of the
evidence where a judgment of conviction has been entered upon a jury verdict, the
evidence is sufficient to support the jury's guilty verdict if there is substantial evidence
upon which a reasonable trier of fact could have found that the prosecution sustained its
burden of proving the essential elements of a crime beyond a reasonable doubt.

State v. Herrera-Brito, 131 Idaho 383, 385 (Ct. App. 1998).
The appellate court will not substitute its view for that of the jury as to the
credibility of the witnesses, the weight to be given to the testimony, and the reasonable
inferences to be drawn from the evidence. State v. Decker, 108 Idaho 683, 684
(Ct. App. 1985). The evidence is considered in the light most favorable to the
prosecution. Herrera-Brito, 131 Idaho at 385.
6

Idaho

Section 18-2603 establishes two classifications for the crime of the

destruction, alteration, or concealment of evidence.

The first classification is a

misdemeanor offense. The Court of Appeals has held that the elements of this
misdemeanor offense are:
1. The defendant knew that an object was about to be produced, used, or
discovered as evidence in any legally authorized trial, proceeding, inquiry,
or investigation;
2. The defendant willfully destroyed, altered, or concealed that object; and
3. The defendant in acting to destroy, alter, or conceal that object intended to
prevent the object's production, use, or discovery.
State v. Peteja, 139 Idaho 607, 610 (Ct. App. 2003).

The statute

the misdemeanor to a felony offense where "the trial,

proceeding, inquiry or investigation is criminal in nature and involves a felony offense."
Id. This language modifies only the first above-stated statutory element, which may be
restated for a felony destruction of evidence offense as follows:
The defendant knew that an object was about to be produced, used, or
discovered as evidence in any legally authorized trial, proceeding, inquiry,
or investigation involving a felony offense.
Id.

The Court of Appeals has interpreted the statute to mean that whether the

investigation "involves a felony offense" depends upon on whether the evidence that
was destroyed, altered, or concealed would have tended to demonstrate the
commission of a felony. Id. at 612. 1 Further, the Court of Appeals has held that the jury

The district court in this case denied the motion for acquittal, stating, "there was
sufficient evidence before the jury to establish that the defendant was attempting to
conceal evidence of an investigation. It does not have to be anything other than the
evidence of investigation according to the law." (8/1/13 Tr., p.20, Ls.9-13.) This is
clearly incorrect in light of Peteja.
1
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is
items

ired to find that the officer's investigation was criminal in nature and whether the
would have

to demonstrate the commission of a felony. Id.

Mr. Yermola asserts that there is insufficient evidence in the record to support his
conviction because there is no evidence in the record that demonstrates that the items
concealed would have tended to demonstrate the commission of a felony. In this case,
while there is evidence that a criminal investigation began when the officers responded
to the casino, there is no evidence in the record that the items Mr. Yermola was
accused of concealing - the gun and the cell phone, tended to demonstrate the
commission of a felony.

Neither of the two law enforcement officers who testified,

Deputy Shaw and Deputy Hunt, testified that the items concealed would tend to
demonstrate the commission of a felony. (See Tr., p.105, L.17

p.127, L.15 (Shaw's

testimony); p.131, L.22 - p.203, L.12 (Hunt's testimony).)
The harmless error analysis in Peteja is useful. In Peteja, after concluding that
the district court erred by failing to instruct the jury that the investigation was "criminal in
nature" and that the items concealed would tend to demonstrate the commission of a
felony, the court held that the error was harmless. Peteja, 139 Idaho at 614. The Court
of Appeals concluded that the evidence, bolstered by Peteja's testimony, established
that the investigation was a legally-authorized criminal investigation and that the
investigation involved a felony.

Id.

At trial, Peteja acknowledged that he knew that

methamphetamine possession constituted a felony.

Id. Thus, there was evidence in

Peteja that the concealed evidence, methamphetamine, would have tended to
demonstrate the commission of a felony.
There is no such evidence in this case - the jury was given no evidence that the
gun or the cell phone could have concealed evidence of a felony. No law enforcement
8

officers testified that the items concealed evidence of felony; they
conducted an investigation without any testimony of the
investigated.

only that they
the crimes

While Mr. Yermola was charged with two felonies in addition to

concealment of evidence, the jury was never instructed that any of those charges were
felonies and there is no evidence in the record that those crimes were felonies. There is
simply no evidence in the record that the concealed items would have demonstrated the
commission of a felony.

Thus, Mr. Yermola's conviction for felony concealment of

evidence must be vacated.

CONCLUSION
Mr. Yermola requests that this conviction for concealment of evidence
vacated.
DATED this 11th day of July, 2014.

JUST
"~CURTIS
Deput~¾~~ Appellate Public Defender
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